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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF KENTUCKY

THOMAS E. PEREZ,

Secretary of Labor, :
United States Department of Labor, : Civil Action No.0:16cv-30-HRW
Plaintiff :
V.

HORIZON NR, LLC, and LANCE SOGAN
as fiduciary of the HORIZON NR, LLC
EMPLOYEE SAVINGS PLAN and
TRUST, and the HORIZON NR, LI.C
EMPLOYEE SAVINGS PLAN and TRUST,

Defendants

M g e e e e e Y ew M M e M R M e e T M oaw e R M s v TR e ee Ae R

CONSENT ORDER AND JUDGMENT RE: LANCE SOGAN

Plaintiff, Thomas E. Perez, Secretary of Labor, United States Department of

Labor, pursuant to the provisions of the Employee Retirement Income Security Act of
1974 (“ERISA™), as amended, 29 U.S.C. §1001, et seq., filed a complaint against
defendants Horizon NR, LLC, Lance Sogan, and the Horizon NR, LLC Employee
Savings Plan and Trust alleging breaches of their fiduciary responsibilities under ERISA
§§404(a)(1){(A), (B), and (D) with respect to the Horizon NR, LL.C Employee Savings
Plan and Trust (“Plan™).

Defendant Lance Sogan, represented by counsel, waives answer of the complaint,
and admits to the jurisdiction of this Court over him and the subject matter of this action.

Defendant Lance Sogan neither admits nor denies the allegations of the complaint,
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The Plaintiff and Defendant Sogan have agreed to resolve all matters in
controversy in this action and said parties do now consent to entry of a Consent Order
and Judgment by this Court in accordance therewith.

Upon consideration of the record herein, and as agreed to by the parties, the Court
finds that it has jurisdiction to enter this Consent Order and Judgment.

IT IS THEREFORE ORDERED that:

1. Defendant Lance Sogan is removed as an authorized signer for the Plan.
He will no longer authorize distributions from the Fidelity Plan account.

2. As of September 28, 2015 the Plan had 144 participant accounts and
$2,296,818.00 in plan assets. In order to distribute these assets and terminate the Plan,
Lefoldt & Co., P.A. shall be appointed the independent fiduciary to administer the Plan in
order to effectuate its termination and distribute its assets fo the participants and
beneficiaries. The independent fiduciary shall have the following powers, duties and
responsibilities:

a. The independent fiduciary shall have responsibility and authority
for terminating the Plan. Such terminations shall be made in accordance with the Plan’s
governing documents, the Employee Retirement Income Security Act of 1974, as
amended, 29 U.8.C. §1001 et seq., and the Internal Revenue Code (IRC). While not
required to obtain a determination letter fo terminate the Plan under ERISA or the IRC,
the independent fiduciary shall make a determination as to whether it is prudent to go
through the determination letter process for the Plan;

b. The independent fiduciary's responsibilities with respect to the

termination of the Plan shall include, but not be limited to, liquidating the Plan’s assets,
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communicating with participants regarding the termination of the Plan and their disbursal
options, calculating the participant and beneficiaries account balances, and filing
appropriate termination papers with the Internal Revenue Service and the Department of
Labor;

c. The independent fiduciary shall have responsibility and authority

to collect, liquidate, and manage such assets of the Plan for the benefit of the eligible
participants and beneficiaries for the Plan who are entitled to receive such assets, until
such time that the assets of the Plan are distributed to the eligible participants and

beneficiaries of the Plan;

d. The independent fiduciary shall exercise reasonable care and

diligence to identify and locate each participant and beneficiary of the Plan who is
cligible to receive a payment under the terms of the Plan and to disburse to each such

eligible participant or beneficiary the payment to which he or she is entitled;

€. The independent fiduciary shall have full access to all data,
information and calculations in the Plan’s possession or under their control, including
that information contained in the records of the Plan’s custodial trustees and other service
providers, bearing on the distribution of benefit payments, participant account balances
and current plan assets;

f. The independent fiduciary may terminate any current service

providers to the Plan and retain such persons and firms including, but not limited to,
accountants and attorneys, as may be reasonably required to perform his duties

hereunder;
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g. The independent fiduciary shall obtain bonding in an amount that
meets the requirements of ERISA 412, 29 U.S.C, 1112;
h. The independent fiduciary’s reasonable and necessary fees and

administrative expenses and costs incurred in terminating the Plan shall be paid out of the
assets of the Plan. Additionally, the independent fiduciary shall be authorized to pay
reasonable administrative expenses due and owing to any of the Plan’s service providers,

as of the date an order is entered, out of the assets of the Plan;
i The independent fiduciary shall not be responsible for bringing any

action on behalf of the Plan against any prior fiduciaries or service providers of the Plan
for violations of state or federal law that occutred prior to the date of the independent
fiduciary’s appointment. The independent fiduciary shall be responsible for pursuing any
violations of ERISA that occur after its appointment as the independent fiduciary by this

Court;
j- The independent fiduciary may not be held responsible or liable for

any claim against the Plan or related entities that existed, arose, matured or vested prior

to his appointment as independent fiduciary for the Plan;
k. For services performed pursuant to this Consent Judgment, the

independent fiduciary shall receive compensation not to exceed $17,345.00 plus
reasonable out-of-pocket cxpenses as incuired (bond purchase, efe.) which shall be paid

out of the assets of the Plan.
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3. Each party agrees to bear his, her or its own attorneys’ fees, costs and
other expenses incurred by such party in connection with any stage of this proceeding to
date including, but not limited to, attorneys’ fees which may be available under the Equal
Access to Justice Act, as amended,

4, The Court shall maintain jurisdiction over this matter only for purposes of
enforcing this Consent Judgment and Order.

5. Nothing in this Order is binding on any government agency other than the

United States Department of Labor,
Signed By:

Dated: 7“&?@; ”7/&' f’w Jonry R. Wilholt, J

%"x a‘j United States District Judge

o

*
T

THE HONORABLE HENRY R, WILHOIT, JR.
UNITED STATES DISTRICT COURT JUDGE

'The parties hereby apply for and consent to the entry of this Consent Judgment

and Order,

FOR PLAINTIFF, SECRETARY OF LABOR,

Hisssor IH-Coffeclbos . vuca___5/31/0c
MAUREEN M. CAFFERKEY ’
Senior Trial Attorney for Plaintiff

THOMAS E. PEREZ, Secretary of Labor

U.S. Department of Labor

881 Federal Office Building

1240 East Ninth Street

Cleveland, Ohio 44199

Telephone: (216) 522-3872

Facsimile: (216) 522-7172

E-mail; cafferkey.maureen@dol.gov

FOR DEFENDANT:
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Dated: Owé &1 gézﬁ/é )

Dated:

Attomey for Lance Sogan

Frost Brown Todd, L1L.C
Lexington Financial Center

250 West Main St., Suite 2800
Lexington, Kentucky 40507-1749
Phone: (859) 244-3245
kmoorman@fbtiaw.com




